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SCOPE 


Risterically, submarines have been subject to the same 
rules ef internétional law that severn the cenduct of surface 
vessels during their actions arsainst belliserent shirring, 
Altheuch the London Pretecel ef 1936 bound 4&8 nations te 
thie cencept, the traditional law was consistently viclated 
during Yerid ver II. Are submarines exempt from the long 
standing restrictions on bellirerent rights eat sea or has 
international practice established different standards? 


Moreover, many submarines are new ggquirpec with ballistic 
missiles cesimed to strike land tarretg. Le the present 
rules contain guidelines for the regulation of the submarine 
in its role as a mebil¢ guided missile platfors? What 
effect will future evolution of the subtterine have on its 
traditional rele gs a destroyer of cowmerce and on the inter- 
national rules to whith it is subject? 
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Chapter I 






Conditisns in International Seciety Influencing Develonment 
ef Rules of Submarine Warfare 


A. Impact of Submarine as New Weapon of Warfare 


The arrival ef a new weapen on the international scene 
can be likened to the birth of a child. One legitimately 
wonders if the initial ageny, the floundering attempts at 
formulating rules ef conduct, are worth the flush ef success 
when respectability is achieved. Although conceived in 
earlier times, the submarine as we know it ig basically a 
child of the twentieth century. During the course of twe 
world wars it has gained international acceptance as a 
weapon, if not international respectability. Although the 
weapen itself appears toe have reached atiecty, the maturity 
of the rules which govern its cenduct have been questioned 
and thus will be considered in some detail. 

1. Development 

The first commissioned Am-rican submarine was the 
Helland, which was accepted by the Navy in 1900.1 Other 
seagoing nations throughout the world had Lapeeeee, 60 
would be launching, similar submersibles. The meen ef a 
vessel capable ef operating on, and under, the ecean was by 


no means new. Legend” credits Alexander the Great with a 


1 Sea Power 290 (F.B. Potter & C.W. Nimitz ed. 1960), 
2R.H. Barnes, United States Submarines 1 (1944). 
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trip to the ecean fleer in a watertight glass barrel where he 
confrented a whale, 

Throughout history other attempts at submerging in some 
type of watertight compartment have been recorded, and 
self-prepelled vessels capable of erratic operation beneath 
the surface were net uncommon in the 18th end 19th centuries.” 
The first submarine for war purposes was an American innova- 


tion, the Turtle, which was used unsuccessfully against the 
British fleet during the Reveltionary war. It wae net 


until the Civil War that the first warship was sunk by a 
submarine. This was the Union Housatenic which sank in 
Charleston harbor following an attack by the Confederate 
submarine Hunley.’ Thereafter, both the Unien end the 
Confederacy experimented with submarine vessels but achieved 
no notable suecess.° None of these early vessels were 
ecensidered sufficiently reliable te be accepted by the 
navies ef the world, and it was net until 18&8 that the 


French launched the first coazissioned submarine, the 


Gyanete.’ 


3 See Id. at 1-4. 


ty e at bo7. 

a < ét 11-12,Unfertunately, *he Hunley and her crew alse 
went down with the Housatonic. The state of the submarine 
art during the Civil War is evidenced by the fact that on 
five previous occasions the fk had sunk to the bottom 
ut of contrel with 4 total less of thirty-five crewmen. 

@ at 13-15, 
7 Sea Power 390 (E.B. Potter & C.W, Nimitz ed. 1960). 
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After 1900 presress was steady anc when World War I 
began the submarine had developed te such a derree as toe be 
a majer factor in warfare. The Germans in particuler found 
this new weapon te be most effective end its impact was se 
great that eniy the combined efforts of the British and 
United States Fleets prevented strangulation of the British 
fapire. 

2. Werld War I Allied Lesses 

The German U-beat in fact very nearly won the war fer 
the Axis powers. Although 187 U-beats were lest by the 
Germans, the U-boat fleet sank, either through direct attack 
er through mine-laying, 5,734 allied merchant vessels.® In 
addition they sank 10 battleships, 18 cruisers, 20 destroyers, 
and 9 submarines.” 

3. Berld War II Losses 

The submerine's success was repeated during World War 
II. Axis U-beats asain nearly preved te be the decisive 
weapon, and are credited with the destruction ef 2,775 
allied vescels.?° Americen submarines in the Pacific also 
achieved notable success durin: the same conflict and are 
credited with the sinking of 1,178 Japanese merchant vessels, 


as well as 214 warships. 


g Id. at 474. This amounted te a less of 12,185,832 Gress 

Register Tons. 

9 Id. at 475. 

10 Id. at 564. Amounting to a less of 14,573,000 tens. 

ll fy, Rescee, United States Submarine Operations in W,.W.II 
491 (1949). 
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4, Functiene) Aspects 
The feregeing statistics sraphiecally illustrate the 


pre-eminence ef the submarine in the fleld ef commerce 


@estructien. Hewever, frem a functienel stanépeint, the sub- 


merine is clesriy net limited te this ene activity, and the 


| 1 
recerds are replete with examples ef this weapen's versatility. 


The scepe of this writing, hewever, will be limited te a 
ceonsicerstion ef the rele ef the submerine in ce nmerce 


destruction, bembardment, enc’ blacksde, and the lersl issues 


arising frem this rele. 





The rules ef navel warfare evolved from the practices 
an@ custems ef the great maritime pewers, an?’ their validity 


was Geterzined lorrely by the eentinuing willingness ef 


these pewers te sbidce by them. Im erder te preperly evaluate 


the existing rules it is necessary te devote seme thaurht te 
their srigin ss well as the conditions in international 
seciety which influenced their develerment. 


i: G in Ceorrackic 





Meet early wars were limited in sespe net only as te 
the zeerraphiec area coneerned, but alse as te the pereentage 
ef a nation's pepulation ectually invelved in combatant 
aetivity. Battles were neremaily feurkt in the territery ef 
T2 c@e I@. at 506-522 fer examples ef special missiens per- 


feraes by Unites Statec Submerines in the Paeific during 
Werld var Il. 
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ene of the bellirerents and bad little cirect effeet on the 
world at large. On land the fuedsl militarism in Furepe 
gave rise te a military class society with a virtual 
monopoly on arms. This in effect deprived the peasant and 
tewn-dweller of the means fer fighting curing aest of the 
fuedal period. At ses the transportation ef wealth in the 
ferm of goods led te the institution of piracy and the 
increase of overseas commerce led te clashes between rival 
trade interests. Since merchant vessels as a@ class were 
peorly equipred te defend themselves, seafaring communities 
early set asice certain vessels to act as men-of-war to 
pretect the commerical shipping, thus giving rise to the 
concept of the nayy.?? 

Toward the clese ef the Middle Ages, twe ferces arose, 
which, in combination with ether faeters, would lead te an 
expansion in the scepe of warfare. One of these was the 
concept of nationalism, which resulted in the establishment 
ef the new European system ef sovereign states. These 
menarchies developed standing armies with professional forces 
traditionally led by the unemployed fuedal nebility and 
composed of foot-leese commoners. This type ef military 
organization feught the various religious and polictico-ece- 
nomic wars prior to the time ef Napoleen, but the French 


Revolution ushered in 2 new era in warfare. The aristecratic 





13 Sea Power 3 (E.B. Fetter & C.W. Himitze ed. 196C) 
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monopoly in military leadership ceased, and the prefessional 
soldiery feund itself outnunbered by citizens called fer the 
defense of the rerublic. Revelutionary idealism made war the 
concern of the nation es a whole.?4 

The second facter acting as a catalyst in this situation 
was the rrenth of commerce. Trade in the Baltic and the 
Mediterranean pesed probleus of regulatien and contro] ever 
merchants and shipping. Fxpanding pepulatiens required more 
geeds and more land. The discovery ef the new werld opened 
new vistas fer trade and exploration. Prorress in the art of 
nevigation permitted merchant vessels and their attendent 
men-of-war te centemplate voyares far in excess of the usual 
coast hugging trade expeditiens, and ships besan te venture 
farther and farther inte the epen sa.” As national interest 
in maritine commerce grew, so did the interest in protecting 
that valuable commodity by increasing the size and strength 
ef the guardian naval vessels, ‘“utual agreements and cempli- 
mentary customs offered some insurance against mutual 
disruptien and consequently cectrines respecting the rights 


and cuties ef belligerents at sea berzan te develop. 





During this same peried a revolution in technolory was 


beginning. The development of gunpewder antiquated the man 


1, See II H.G. Wells, The Outline of History 724-34 (1961). 
15 See Sea Power 21 (£.B. Totter & C.¥. Nimitz ed. 1960) 
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in armor. The growing vepulationes gave larger numbers to be 
armed, and machine technolegy was poised ready te make every 
man @ soldier. ‘4s steam and iren revlaced sail and weed, 
nations found themselves bound together in allisnces based 
en pelitical, ideological, and ecenomic interests, er on 
necessity, and encared in cenflicts with "cemuon enenies" 
which involved rreat land massee and ecean bedies. Te meet 
the demands ef such warfare new and better wearens were 
required and preduced, and rules were prepounded to rovern 
the use ef these weapens. 

The twentieth century hes seen fantastic advances in 
all ferms of technelery. Nuclear enerry is available beth 
as a fuel and as a weavon. lowever, as will be demonstrated 
herein, the majority ef the rules new deemed applicable te 
the submarine antedate the submarine itself ae well as the 
advenced potential it new enjoys. One question which may 
well be consid red as raised by the experience of the two 
majer wars of t)is century is whether the old rules are to 
be considered applicable by anabgy or whether new rules which 
realistically consicer modern technology should be aprlied. 
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Chapter ITI 





Submarine tarfare 





A. Basie Humanitarian Ceals 


From the beginning it may be asrumed that man has been 
awere that the very fact ef his humanity requires some sert 
ef limitatien on his wartime activity. Recegnitien of this 


limitation finds exrressien in the basic distinetion draw 


16 


between combatants and nencembatants, ané by the efforts te 


effer some sort of protection te beth. Neutrals, as nen- 
parties te a conflict, represent a particuler kind of nen- 
combatant, and are alse aceerdéed certein basic rights in thelr 
relationship te the parties enzared in the cenflict. There- 


fere, 28 &@ starting point in the censideratieon ef submarine 


16 Thia is implicit in the various codifications ef rules 
geverning specific aspects of warfare. For example: Article & 
of Hague Cenvention IX of 1907 prehibits bombardment ef 
undefended greas, which presumably would be eccupled by none 
combatants; Article 22 ef the Londen "aval Pretoce)] ef 1936 
requires that the nerncombatant crew and passengers of merehant 
vessels be placed in safety befere their ship is destreyed; 
Article 3 af the 194° Geneva Cenventien fer the Amelioration 
ef the Cencition of the Weunded, Siek, end Shipwrecked Members 
of Arwed Ferces at Sea, recuirese certain smini@eum st-ndards ef 
treatment in the case of, "(1) Persens taking ne active part 
in the hostilities, including membera af armed forces whe have 
laid dewn their arma...." Celombes netes the distinction as 
follews, “These rules ef the lews of noval warfare are embedied 
in the practice ef the princical neval vewers... a& between 
the belligerents themselves, their rights must be exercised 

in acecerdance with the custesary law ef neatiens and the : 
principles of humanity and chivalry, and that in their axecu- 
tien, the lives of noncombatant enemy persens must net. be 
endangered." International Lew ef the Sea 488 (Sth ed. 1967) 
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werfare, three besic humanitarian goals may be poestuleted 
from these basic distinctions. 


le frevention of Unnecessary Casualtie 





The first ef these reals is the prevention ef unnecessary 
casuslties among the combatant ferces of the enemy. Amoner 
the custessry rules of warfare one of the basic principles of 


the law of war is the principle of humanity. This has been 


stated in the following teraa:*/ 


The principle of humanity prehibits 
the employment of any kind er derree 
of ferce not necessary for the purpese 
of the war, i.e., fer the partial or 
complete submission of the enemy with 
the least pessible expenditure ef 
time, life, and physical resources. 


2 P pL ecti on of Noncom 





The principle ef humanity is ebvieusly equally aprlicable 
to nencombatants. One ef the legitimate eims in warfare is 
a direct attack on belligerent combatant ferces, but this is 
net true in the case of nencembatants, whe in mest cirecume 
Stances are entitied te more consideration than that afforded 


by the principle of humanity alone. This censideration has 


been expressed an fellews:18 


Under custemary internationesl law, individuais 
whe do net ferm a part ef the armed forces 

anc whe refrain from the cemaissien of all 
acts of hestility must be saferuarded arainst 
injury net incidental te military oprrations 
directed against cembatant ferces and ether 


17 U.S. Dep't of Navy, NXIF 10-2, Law of Naval Warfar 
pars. 22Ca (1955) /hereinafter cited as Navel Warfare’. 
8 ig. at para, 221b. 
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militery ebjcectivesa. in pertieular, it 

is ferbidden te mske neon-cenbatants the 
esject ef a direct attack by the arned 
ferces ef a bellirserent, if such attsck 

is unrelated te a military ebjiective,. 
Attack far the sele purpese of terreriring 
the civilian pepuletien is alse forbidden. 

This ecencept arese, moet crebably, from the early ideal 
ef chivalry, which: required a certain fairness in effense and 
defense and mutual respect between cembaetants, the desire fer 
victery notwithstanding. ?? While it is arguable tort the 
depersenalization ef the medern deatruetive precess, as 
evidenced ty mass bembing raids, ateaic weapene, and sheet 
on sight submarine tactics, has rendered this caneept obselete , 
the better view is that this imrersenal slaughter sakes the 
limiting factor inherent in the principal ef humanity even a 


mere urgent recuirement. 





The finsl pestulseted geal fer consideratien is the 
recergnitien ef neutrality. RNeutreslity is defined es the 
volumtarily assumed status ef nen-participetien in a pertic- 
ular cenflict and this status say be discentinued et the 
Giscretion ef the neutrel state which enjoys ne rights other 
then these frranted to neutrals in time ef war by the ceneral 
principles of international lew.” The gtatus ef neutrality 


sheuld be distinquigshed frem the status ef the gec-ralled 





stienal Cenfliet 335-41 

(1959) fhereinsfter cited aa Stene/. 

20 8.8. Brittin & L.B. Satgon international Law fer Seageing 
Officers 22 (1960)/hereinafter cited zs Brittin & Wateen/. 


19 See Stone, Legal Contrels of Interr 
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“neutralized” states. Neutralization is a cendition ef perme 


gnent neutrality impesed en s state, generally by treaty, and 
* 
susranteed by other gestee. 


From @ Aumanitarian standpeint, reessnition of neutrslity 
serves at least twe ends. First it @nds te limit the nuzber 
ef atates actually enrared as belligerents in a given conflict, 
end secendly it extends rseneric rirehts as nencembatants te 
nétienais ef the newtral state. However, although the practice 
in this regard hss been subject to sresion, neutrals are 
generally recegnized te have rights in excess ef these accerd- 
ed te noncembatant natienals ef a belligerent mates The 


extent ef this eresien will be cenmsidered herein. 
B. Military Necessity 


It is uncentreverted that the primary goal ef any bellig- 


erent in any cenflict is te win. it ig alse likely thst any 


21 Switzerland is the prime exemple ef a neutralized state. 
See Brittin & Watson at 22. 


22 The most legicsl right te adhere te a neutral would ef 
course be freedom from attack ef any kind. Fisterically nevtrale 
were permitted te carry en trede among each other and anong 
bellirerents subject only te havins certain items intercepted 
and confiscated as contraband when ene party te a cenflict 
feund such gseocs destined for any enemy. Legitimate geeds 

feund en beard neutral er enemy vessels were nermally net sub- 
jeet te confiscation. As regar's individuals, neutral nationals 
cuSstexarily enjeyed free persens] movement rerardless ef 
hestilities. Neutral maritine prizes feund to be leden with 
eentraband geods were exempt frem destruction. Threats of an 
armed neutmlity te take reprisals fer encreachment ef these 
rights eperated es 4 sanction as leng as ene or more za jor 
pewers remained neutral in a conflict. See generally, Stene 

at 297-371. 
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vellirerent will attempt te achieve this victery by utiliging 
the means that he, net international seciaty, deems necessary. 
Therefore, any censideretion ef humaniterian gealsa in warfsre 
leads necessarily te a discussien of the dectrine of militery 


necessity. 


1. in Cenflict with Resic Geals 

The principle, er dectrine, ef military neceszity has 
been variously defined and interpreted. The Cermen jurists 
have, in the past, accepted it as meaning that, "... @ 
vielatien of the laws ef war must he regarded as net having 
taken place if the militery eperetien is necessary fer the. 
preservetien ef the treeaps or the averting of « danger that 
threatens them and cannet be averted in any ether way, er 
even if it is advantaseeus either fer the effeetual carrying 
eut of a military enterprise net inadmissible in itself er 
fer the securing of its success." 23 This sppreach is in 
censenance with a German saxim to the effect that neecesity 


in war everrules the manner ef warfare, 74 
C. Reselution ef the Conflict 


it is ebvieug that international applieation ef the 
views cited abeve weuld lead te complete negation ef any sembe 
lance of hu@anitearian erder. Yet, it is ebvieus alse that 


necessary military eperations must be cempleted if victory is 





3 Cad. Celembos, International Lew_ef the Sea 501 (6th ed. 
1967) /hereinafter cited as Celenbes/ 


2k Id. 
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te be obtained. Certainly, some sort ef belance between 


these erpesing consideratiens must be reacked. 


ecality 





Evidence that international seciety has net adorted the 
Gectrine ef military necessity te the exclusien ef humane 
iterien censideratiens ean be found. The preamble to Harue 
Cenventieon IV, Respecting the Laws and Custems ef Yar on 
Lend, recited that military neceseity had been teken inte 
acesunt when the limiting rules were drafted. The prevail- 
ing British, Americen, French, end Italian interpretation 
aprears te limit the dectrine's arrlicebility te cases ef 


ao an internatienal tribunal hes 


26 


national self-preservation. 


censidered the dectrine in the following language: 


Military necessity has been inveked by the 
defendants as justifving the killing ef 
innecent mesbers ef the pepuletion and the 
destruction ef vlillsrces and tewns in the 
eccupied territery. ‘Malitery necessity per- 
nits @ belligerent, subject te the laws ef 
wer, te apply any ameunt and kind ef ferce 
te compel the cemrlete gubmissien of the 
enemy with the least pessible expenditure 
of time, life, and money. In general it 
sanetiens measures by an eccurant neceszery 
te pretect the safety of his ferces and te 
facilitate the success ef his sperations, 
It permits the destructien of life of 
arsed enemies and ether persons whose 
destruction is incidentally unaveidable 

by the armed cenflicts of war; but it dees 
not permit the killing eof innecent inhab- 
itants fer the purpeses ef revenre er the 
satisfactien ef a lust te kill. The 


25 See Stene at 352-3. 


26 The Hiostares Case (United State List et a1), Trials 
of Var Criminals, Vel. 41 12539h (195¢ 
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destruction of preperty te be lawful must 
be imceratively demanded by the necesvities 
ef war. Destruction as an end in itself 

is a vielatien ef international law. 


This has, in effect, bean restated in the Law ef Naval 


Warfare in the following Lanpuane:*! 


The principle ef military necessity pernits 
a bellirerent te arply enly the degree and 
kind ef regulated ferce, not etherwise pre- 
hibited by the laws ef war, recuired far 
pertisl er complete subsuissien ef the enemy- 
with the least pessible expenditure ef time, 
life, and physical reseureces. 

From the ferergeing it can be deterwined that a balance 
must be reached between the dictates ef humanity and the 
exercise of the deetrine of necessity and thet the practical 
aspects of medern warfere de net limit @ centinued censider- 


ation of humanitarian seals. 


27 Para. 2208.6 
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Chapter ill 


The Issues Which Have Been Raised Relative te Functienel 
Aspects ef Submarine Yerfare 





A, Commerce festructisn 


The cevelepment ef the submarine as & wespen has given 
rise te certain iseues relative te the manner in which it has 
been empleyed, or may be enpleyed, in wartime. In erder te 
fully appreciate the significance af these issues it is 
necessary te examine them beth frem the standpeint of hister- 


feal derivation and existing submarine dectrine, 





Generally, all cembatant naval units of the auiag ineclud-~ 
ing auxiliary service and supply vasedis, may be sunk en 
sight witheut preliminary werning er demand fer surrender.2 
Mereever, the right ef a bellirerent te sink the merchent 
vessels of the enesy, under certsin canditieons, is recegniszed 
by international law and practice, 29 altheush there are cer~ 
tain classes ef vessels which are exempt from capture, and ef 
course, destruction. © The law regarding destructien ef neutral 
vessels is more stringent, and traditionally they were reared 


as immune from attack. >= 


38 Stene st 585... 
7 isd. Garner, International Law & The Werld War 362 (1920) 


Ghereinefter cited es Ca ° 

Hogue Cenventien (I, 1907, listed these os vassels ennley~ 
ed in relisieous, seientific er philenthrepic missions, as 
well as ceastal fishing vessels and mail vackets. 


31 Colombes st 791. 
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The present rules which revern the cenduct ef war vessels 
in their belligerent activities ageinst merchant vessels cen 
be traced te the cencept ef a captured vessel as 2 prize, te 
be taken intact if pessible, and te be delivered to the 
severeign ef the capturing vessel. The prize and ite carge 
could then be disposed of, enriching bsth the treasury and 
the capturing erew.?* 

The cencept ef prize must be censidered in its reletien 
te the belligerent right ef visit and search. This is @ 
right ef ancient aprliestien and is described in treaties 
Gating beck te the fifteenth century .°? It may be described 
as the right ef a belligerent warghip te visit any merchant 
vyese4] eneeuntered upen the high seas te sseertain if the cares 
ineluces military goeds destined fer delivery te the enemy .>* 
Enemy vessels se visited are, ef course, eopeeres , end if fer 
seme reagen they cennet be taken inte pert #s prizes, are 
destreyed. Legitimate reasens fer destructisn include unsea- 
werthiness of the prise, lack of a prize crew, stress ef 
weather, imminent danger ef recapture, or sericus canger te 
the success ef naval eperations.-° The extension ef the right 
te visit and search neutral vessels stemmed from s lesical 


desire en the part of belligerents te prevent the shipping ef 


‘ 


32 See il A. » Keith, *heaton's International Law 315-35 (1944) 
ereinafter cited as Wheaten? 

? Colombes at 753. 

34 Brittin & Wateen st 145. 


35 Wheaten at 315. 
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wer geeds te an enemy by any means.°° Hewever, the des- 
tructien ef a neutral vessel feund te centain centraband was 
ecustemsrily permitted enly under extraerdinary conditiens.°! 
There have been several efferts in the past te ebtain 
general international agreement on the rules ef naval werfare 
in this areca. The Hague Cenvention VI ef 1907, respecting 
the status of merchant vessels at the outbreak ef hostilities, 
authorized the destruction ef merchant vessels ef the eneny, 
subject te cempensstion, when such vessels were feund on the 
high seas, but were ignerent ef the fact that hestilities had 
cemmenced.?° The Declaration ef Lenden ef 1909 contained 
previsions for the destructien ef neutral prizes if the 
capturing warship was in seme way endangered, er if taking 
the neutral vessel inte pert would have endangered the success 


ef the warship's missien.-” 


It sheuld be neted thet these 
rules were being fermulated in @ time frame which centemplated 
& Commerce destroyer as a heavily armed surfece vessel and 
net the then fledrling submarine, 

With the enset ef Werld War I, however, the submarine 
became a pesitive fscter in the field ef maritime warfare, 
One ef the first and more painful intreductiens te this new 
erder eccurred on 7 May, 1915, when The Lusitania, an unarwed 


British passenrer liner, was terpedeed by a German U-beat 
36 See Colembes at 75h. 
Stene at 5°5-6, 


: Article 3. 
39 Articles 48 & 49, 
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Witheut prier warning and sunk with @ less ef aver eleven 
hundred lives “© 

Further indicatien ef the capability ef this new weapen 
was demenstrated by the cruise of the German submarine, U-53. 
This lene U-beat cressed the Atlantic in the summer ef 1916 
and entered the harbor at Newpert, Rhede Island, where its 
cemmender paid ceurtesy calle en still neutrs] American naval 
efficers, Thereafter, the submarine teek pesitieon near the 
Kantucket lightship and preceeded te sink five merchant 
vessels. ‘Some ef these sinkings were accemplished in the 
presence ef American destroyers and in ene instance a dese 
trayer cemplied with a pelite request te meve so that a ship 
eould be terpedeed > 

Ag a@ result ef the adverse international resetien Pallew- 
ing the sinking ef The Lusitania, and ether similar ineidents, 
the German navy fer a time abandened the U-beat canpairm 
against merchant vesseis.“* Kewever, on 1] renreary, 1917, 
the Keiser ordered unrestricted submarine warfare en a11 
miwvtas, thereby directing & whelesale destruction af sur- 
face vessels, without censideratien ef custemary prize law, 
which centinued until the end ef the war 4? The German argu~ 
ments supperting unrestricted warfere included claims that 


submarines had ne ream te take versennel frem the destreyed 


40 Celembes at 789. 

— Seheer, Gernany's High Fleet in the Werld Wer 264-7 
42 Id. at 232-3, 

43 See Ig. at 253-8, 
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vessels on beard, and in additien ceuld net spare men frem 
the gsall submerine crews te act &s vorize crews," 
By the end of Werld War I it had beceme ebvieus that 
special censideratien ef the rele ef the submarine in worfere 
wes required. The *tashingten Naval Cenference of 1622 previded 
a ferum fer this censideration. The resulting treaty stip- 
ulated that merchant vessels sheuld be requested te submit 
te visit and search prier te any seizure, that merchant ships 
Could net be attacked except in case of feilure te submit te 
visit end search er refusel te rreceed as directed after 
seizure, snd ceulé net be destreyed until the crew end passen- 
gers had been placed in aafety.”° In additien, signateries te 
the treaty were asked te agree that submarines must conform 
te these rules er permit merchent vessels te pass usborned © 


Visletions ef the rules were te be declared as plracy. 


This effert was fellewed by the Naval Treaty ef 1930 
between Creat Britain, the United ctates, jeone, France, and 
italy, although the latter did net ratify the epreement, 
Fart IV, ‘érticle 22 ef tris treaty previded: 


(a) In their actien with regard te 
merchent ships, subsmerines must cenferm 
te the rules ef International Law te 
which suface shins are subject. 


(>) In particular, except in the case 
ef persistent refusal te step on being 
duly sunmened, or ef active resistance 


hi, Garner at 377-81. 
45 Yheaten at 316-7. 


hO Stene at 581-2. The treaty was ratified by the United States, 
the Britieh Fmpire, Italy, and Japan but never came inte ferce 
due te the defection ef France, ene eof the eririnal rarties,. 
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te visit and search, « warship,wkether 
surface vessel er submarine, may net 

sink er render incapable ef neviratien 

@ merchant vessel witheut having first 
placed passengers, crew and ship's papers 
in @ place ef safety. Fer thie purpese 
the ship's beate are net rerarded 2a a 
place ef esfety unless the sefey ef the 
passzeng*rs and erew is assured, in the 
existing sea and weather ecenditiens, by 
the preximity of land, er in the presence 
ef acether vessel which is in a@ pestitien 
te take them on beard. 


Article 23 ef the treaty stipulated thet the previsiens 
(Article 22) regarding subusrines sheuld reesin in ferce 
witheut any time limit. Article 22 was thereafter incerper- 
ated verbatin inte the Londen Preteeel of 1936 ,*? te which 
42 states had beesme signateries by 1939 48 

Werld War II began therefere, with near tetal agreement 
internationally as to the metheds which submarines might 
legitimately empley azsainst merchant vesacls. I% came as a 
rude sheek when en the first dey of the war a Cerman sub- 


marine terpedeed the Sritiesh passenger liner Athenis 6G 





Signalling thereby @ return to the days ef unrestricted 
undersea warfare, German submarines continued te atteck mer~ 
chant vessels, beth bellirerent end neutral, in vielatien of 
custemery internetienal lew end the Lendon Pretece] 

This activity wes not, hawever, limited te the Axis 
powers, On 7 December 1941, the United States Chief af Naval 


47 British Treaty Series, We. 29 (1936). 

Celenbes st 493~4. 
4D Sea Fewer 492-3, 542 (EB. Tetter & C.W. Nimite ed, 1960). 
0 Stone at 597. 
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operatiens ardered unrestricted submarine warfsre srainst the 
Japanese Kupire. + Great Britein alse adepted the practice ef 
sinking witheut warning all merchant vessels discevered in 

certain specified war cones .°* 

Fellewing Werld “ar II, the varieus war crimes tribunals 
had eccasien te censider several cases invelving subaarine 
activity. The mest meaningful of these was the trial ef 
Admiral Karl Deenits, whe directed the Cermen U-beat campaign 
during the wer, Admiral Peenitz was indicted an twe comma, 
@lleging (1) crimes asainst the peace, end (7) war erimes.°- 
The fermer count invelved the preparatien and the waging ef 
ageresive war and will net be censidered here. The secand 
count invelved the waring ef unrestricted submarine warfare 
in vielstion ef the 1936 fretecel and was subdivided inte 
three perts. 

The first ef these charged Peenitzs with waging unrestrict- 
ea warfare arainst armed British merchant vessels. The 
Tribunal, in finding Toenits net guilty ef this maree, 
reasoned that since the British had armed their merchant ships 
at the beginning eof the war, and had directed them te atteck 
submegrines, the armed merchentmen were not entitled te the 
warning previsiens ef the pretecel.°” 

The secend Sliegatien concerned the declaring ef certain 


eperational zenes in which all neutral merchant vessels were 






“Sea Fewer 796 (E.R. Petter & C.W. Rimits ed. 1960). 
i oe at 597, 
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sunk witheut warning. This action wes held tea be a vielatien 
ef the previsiens ef the pretecel,>? 

The finel charge invelved the geners] failure of German 
submarine cemmanders te rescue their victims fallewing the 
destruction ef skips. This alse was declare¢ ts be @ vislstien 
ef the pretecel, “and will be discussed kereinsfter in more 
deteil. 

The remarkable part eof this entire praceeding wae the 
failure ef the Tribunal te assess the sentence awurded te 
Admirel Deenitz en the basis ef the findinrs ef guilty te 
Vielatiens ef the pretecel., The judgement in this respect 
reads:>? 

in view ef all the facta preved and in 
perticuler ef an erder ef the British 
Admiralty anneunced en & May 1940, accerd- 
ing te which all vessels gheuld be sunk 

en sight in the Skagerrak, and the answers 
te interregateries by Admiral Rimitz 
Stating thst unrestricted submarine war- 
fare was carried en in the Pacific Oceen 
by the United States frem the first cay 
that natien entered the war, the sentence 
ef Deenitz is net assessed on the sreund 
ef his breaches ef the international lay 
af submarine warfare, 

In this then, the latest eutheritative treatment ef 
iaternatienal law respecting submerine warfare, no punishment 
was awarded fer preven breeches ef the law, 

The present United States pesitien, a¢ reflected in the 


farfare, is stated as fellews:°" 


2 - at 559. 
? » at 559. 
24 d. at 559, 
58 Pare. 503b(2). 
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inemy merehant vessels may be attacked and 
destreyed, either with er witheut prier 
warning, in eny ef the fellewing circumstances: 


1. Setively resisting visit and search er 
CaTTUree . 

2. tefusing te step upen being duly summened. 

3. Sailing under cenvey ef enemy warships or 
enemy militery aircraft, 

4, If armed, and there ia reason te believe 
thet such armament has been used er is 
intended fer use, offensively against an 
enemy. 

5. If incerrerated inte, er assisting in any 
way, the intelliscence gstem ef an eneny's 
armed ferces. 

6, If acting in any capacity as 2 naval er 
military auxiliary te an enesy's ermed 
ferces, 


As regards neutral vessels, the same publicatien states 
in part:°7 
Altheven the destruction ef a neutral prize 
is net sbselutely ferbidden, it invelves a 
much mere serieus responsibility than the 
destruction ef an enemy prize. A espturing 
efficer, therefere sheuld never order sueh 
destructien witheut being entirely satisfied 
thet the military reasens therefer justify 
it, i.e., under circumstances such that a 
prise can neither be sent in, ner in his 
@¢pinien, released. 

It is ebvieus that modern international practice, and 
decision, permits the destruction ef enemy vessels and,in 
limited situetions, neutral vessels. Wile the everell 
questien of the viability ef the traditional rules rerarding 
submarine warfare will be censidered at length hereafter, the 
judgment at Nuremberg, and the practices which preceeded it, 


raises immediate questiens. *hile the langusge ef the judguat 


99 Para. 5038, 
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indicates that the Tribunal believed that it was arplying the 
existing lew te leenita's case, it is at least arrueble that 
the eld rules no lenger existed in view ef centinued state 


prectics, and that in fact the iribunal was reinstituting the 


eld rules rather then reaffirming then. 





Frem the fereseing it may be ebserved that the belligerent 
Wight te destrey the merchant vessela ef any enemy, er of 
neutrals, is under certain cire -mstances, aceerted if net con- 
dened. Such actien necessarily places in peril the lives ef 
the crew and passengers ef the destreyed vessel. It is clear 
that there is an ebligstien imresed by custemery internstienal 
law requiring the belligerent te previde for the safety of the 


passengers and crew ef the destreyed véeeet 


International asreements om maritise werfere heve geeneral- 
ly recegnized this principle. Article 3 ef the Hasue Convention 
VI ef 1907, previously discussed, canditiened the right te 
destrey merchant vessels ef the enemy, at the euthbreak ef 
hestilities, upen previsien being made fer the safety ef the 
— besrd as well as fer the preservation ef the ship's 
papers, In additien, the Veclaration ef Lenden ef 1909, after 
previding fer the destructien ef neutral vessels in certein 
eireumstances ,°4 declared that a1] persens en beard the vessel 


must be pleced in safety prier te its destruction .o2 
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earner at 370. | 
Wr. Sit. GUPPa, Ne 39. \ 
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The sinking of The Lusitania, and ether similar sets 
Guring Yerld War i indicated a disregard «f this vrineciple. 
Therearter, the parties to the Washingten Navel Cenference 
of 1922 inserted a previsien requiring the crew and pasaen- 
gers ef merchant veseels to be rlaced in safety prier te 
destreyins the vessel 2 A similar previsien was inserted 
in Article 22 ef the Naval Treaty °-f 1930 whieh, ef ceurse, 
was then incervrerated inte the 1936 Lendeon Tretscel, 

As in Werld war I, the practices sf Werld War II ci¢d 
net comply with these stancards. Thus, the Nuremberg Tri- 
bunal, in comaenting on the failure of feenite's German 
Submoerines tx rescue treir shipwreeked victins, stated :O% 


The evicence further shews that the rescue pre~ 
visions were net carried eut and thet the de- 
fendant ordered that they net be carried eut. 
The argument of the defense is that the security 
ef the submarine is, we the first rule ef the 
sea, perameunt te rescne and that the develeprent 
ef aircraft made rescue impessible, Tiis say 

be so. but the Preteceol is explicit. If the 
cemuander eannet rescue, then under ite terns 

he cannet sink a merchant vessel and steuld al- 
lew it te pass harsless befere his periscere, 
These erders, then, preve Teenite is suilty ef 

a violation ef the preteeel. 


Further censideration te the plight of survivers at 


S¢& was cranted by the 1949 Geneva Convention .°2 The 


63wheaten et 316-7. 

Shi nt ernational filitary Tribunal, Trial of Mejer Yar 
Crisinals, Vel. XXII 559 (1948), 

65Geneva Cenventian for the Aneliaratien af the Canditien 
ef the Waunded, Sick and Shipwrecked Fenbers of Armad 
Ferces et Sea ef August 17, 1949. 
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cenvertien vrevides fer the humene treatrent of rergeene at 
sea whe are weunded, sick, #r shipwreeked 38 requires that 
wounded, sie« and shipwreeked telliserents whe are cartured 
ghsli be treated se eriseners ef war, 7 and vravides trat 
after each battle, parties te the cenfl ict si gli Seareh 
fer and callect wreunded, sick and shipwrecked persennel 
anc insure t! eir safety. 68 

Altheush it is arguable that internatienal practice 
in the two Werld Wars, and the failure ef the Nuremberg 
Tribunal te punisr Ceenits fer vielations of the rescue 
previsiens ef the 1936 Frateceal, bave negated any duty te- 
warés surviverg, it is clear thet this humanitarian ceneept 


was, st the least, revived by the sienateries ta the 1949 


eenvertion. 


B, Bembardment 

The seeond sajor issue to be consicersd is the rele af 
the eubmerine in neval bombardaent. ile thea rele of the 
subnerine in tie past has net neatably included bombardment, 
the mature ef thse weapeng rv-utinely carried by many modern 


Submarines constitute tris 2 very tinely issue. 
1. Le 





Custemarily, the beebardment of fertified ceastal sreas 


GOrrticle 12. 


7 apesele 16, 
Ob amticle 18. 
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hes @gliways been nsicersd a leritiwate act ef navel war- 


i 


fare ©9 The status of unfertified areas hee net been 
well defired, although histerical precedent for the dese 
tructien ef open and undefended cities hae been shown, 70 

Hague Cenventien Ik ef 1907 develeped certain eraevi- 
siens respecting naval bonbardaent wite have been daseribed 
as “elearly quite ambirueus and inadequate for any useful 
purnase", (i Article 1 ef tria cenventian prebibitned the 
naval oeabardsent sf undefended rerts anc cities, but 
failed te dafine the term "undefended™. It did etate, 
hewever, trat the presence «ef auines in a barber wee insufe 
ficient reasen te benbard a pert. irtiele 2 excepted from 
the prehibigiens of Article 1, “allitary works, ailitary 
or néval establishments, cepeta af arns or war material 
werkaheps sr nlants whieh could be utilized fer the neads 
ef a hestile fleet or aray™, arc permits their cestructien 
Af the lecal pepulace fails te dso se after having been 
given netice. Other erticlee previdea fer the sparinge of 
churckes, hospitals, scientific and histerile2l buildings, 
and like etifices. 

hile naval bombardment was cowmenplace during Werld 


Wars I and II, reeearch has failed te diselese thet sub- 





5 Celembses et She. 
Tmesten at 336, 
Ata., at 337 
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marines plased a matdor rart in thie setivityv. There ore e 
few seattered rererts ef Jebests bembarcirg the Pritielb 
o@act curing Werld War IT and infiieving miner dasere.’* 
A ehrenelegy ef United tates submarine everatiens in the 
Peeifie curing World Wer IT iists aniy 13 siesiens repert- 
ing subsarine bembardvent, “2 This wae in a laree vert, 
attributable te their licited arsasent and their rre-emrtian 
fer mere suitable missions. 

The present United Stater pesitien reflects the tra- 
ditional view: /4 


The ters banhareérent as used he-eir includes beth 
neval end eerial bamberdment. Tris eectien ia 
mat cenecearned with the Lleeweal lipitetiicns en lane 
bembaracment or Lard ferceg, 


a DFSTEVCTION °F) CITIES. The wanten dastruetion 
ef cities, tewns, er villages, cr any devastatien 
net juetified sy military neewseity are prabibited. 


be. VOTO WGETENTS. Gelligerents are ferbidden te 
maxe cencembatants the tarcret 2f Sirect 2ttack in 
the ferm of bembardrent, guch b sabarceent being 
unrelated te @ military *bjective. bewever, th 
presence of nencembatants in the vicinity of mili- 
tary ebjectives cee net render much ebixciives 
jmaune frem beubarceent for the reesen thet {t ia 
impossible te beebard thea wit'eout c@usings indirect 
in jury te the lives eid preperty «ef nencembatants. 
in attempting te bhembard a m4 id tary ebjective, 
cemnanders are vet resrensible fer incidental 
cdamare —- te ebiects im the vieinity wich are 
net military obsectiven. 


Satewer at 425-6. 


escae, United Orates Submarine Operat'onsa In Serid 
, ar id 508-22 (1949). 
(ASsyval warfare Vera, 620=22. 
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e¢. TIFPORTEAT OV. Barbardwert fer the sessile 


purpess ef terroriging the eivilian repu- 
latien ia prehibited. 


a, UPDUYTRTEE CIVIC. Selligerents are for- 
bidden te bhembard a city er tarpmn that ie 
undefended anc thet la epen te imuediste 
entry by ewn or allied feresa. 
Frevisien if siss wade fer the respecting of medical 
establishments and units, es well as buildings davated te 
religieus, artiatic er charitsble purresss, anc histerical 


75 
menumients. ! 
The custenary lew respecting naval bembardment was 


‘eencerned with the natien of cesstal areas. The 1907 Macne 
provisions were clearly designed witheut theurht ef the 


lens range submarine sissile and the present rules cantained 
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dm LA® TF VOYAL PAT OAR are egsentia 
these srariier ruleeg. Phe preetics) problens in attempting 
ts limit the tareet area ef @ missile armed with @ nuclear 
werhese and fired inlaxd fron a distances of hundreds, or 
trousands of wiles appesr ingurmeuntable. Fewever, tke 


Viability af these rules will he Giseuseed hereinafter. 





ty 


The sbligetien ta worn the inrebitents ef a tarset 
area prier te benberdment weuld appear to be a leriecsl] anp- 
Flication of the custewary distinction between combatants 
and ren-cembatants. 


Article 6 af Nague Cenventien IK ef 1907 cecified this 
75. % 
ies, ‘aTS 62? 
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eblivatien in the Pellewine laneue re: 

if the sdliteryp aituetion permite, the ceeencer 

ef the a|ttect’ine neval ferce, ‘efere cenmencizeg 

the bembar¢aent, wurt cs bie utmaet te Kern Lhe 

aut! erities, 
Tiis aposreitie is s esrellar te ‘rticle 77 #f the repu- 
latiens arnexed ty Hague Canvention IV ef 1907, respecting 
land warfere, Wiict states: 

The efficer in owmeandé of gn ettacrine farce 

must., befere cemmencing the bawbardrent, except 

in cages af ses@ult, de 1) in ia pewer te wern 

the @utberitisas. 
Tt weuld egrpyeer then, thet the eeners!] rule requires wern- 
ing, but an *xcerptien fe scrented for bewbarduents preceding 
ecaulte, en the assumptien that an sseeult in the sature 
ef a surprise etteac: will be were gucceseful witheut warn 
ing, ard in this Limited area, silitery neceseity prevebila, 

The twe werld fare ds net furnish wueh vate on which 
te bese & Judguent as ta the practice #f submarines in 
this regard. ‘swever, it is deemed lively that, becaure 
ef the vulnerability of the submarine te retaliatery at- 
tees after warning, submsrine cemmenders alaest univergally 
deternined that the militery situstien did net perndit 
warning vrier te bembardaent. 


The arfare certains so claure similsr te 





the Ferne previsien: © 
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Where a military situatien permits, cemeanders 

Sh@euld make every attempt to give orier werning 

ef their intentien te bembard o place se that 

the civillan pepuletien in clese prexisity will 

have an eppertunity te seek asfety. 

| literal evaluation of the rules, beth past and present, 

compels the cenclusien that the warning requirement is, in 
gecumentary form at least, aprliesble te missiles fired frem 
sumarines. The humaniterian princirles lesding te this 
reetrictien en cenventienal naval bembardment serrear even 
mere pressing when @oplied te mere advanced wearenry., The 
prebliem ef military practicality remains te be reselved, hew~ 


ever. 
GC. Bleekade 


One ef the legitimate means wich @ belligerent may 
utiliae te interdict en enemy's cemmerece is the impesitien of 
&@ bleckade. Treditienally, a blockade has been gefined as an 
eet ef war carried gut by the warshircs of a bellircerent and 
designed te prevent access to, er decarture from, a detailed 
pertion ef the enemy's ceast by vescels ef any nation, snamy 
er neutral. ’! A term which must be distinguished frem bleckude 
az used herein is the se-cslled "pecifie bleckade® whieh is 
eapleyed enly in peace time te ceerce the bleckaded stata te 
cenferm to seme ceaired end er cempert itself in secerdance 
with treaty ebligatiens. © Recent wartime practice has fiven 


77 See Wheaten at 525-6, 


See Brittin & Pateen at 144. 





rise to creblems cencerving the tyre ef bellirerent action 
thst may leritimetel, be tereed &@ bleckade, aud the rele 
thet the submerine mar play {n enfereing blieckades. 

l. Peauisites fer Sstablishuent of a Blecksde 

(a} Shert Panere. Pisterically the cencept ef a bleck- 

ade dates frem 15°94 when the Dute! deelersd a bleckadée ef all 
Flesish perts secupied by “varie conguerers. / This early 
pleckave was crimarily cencerned with preventing wer surrlies 
er contrabani frem falling ints Speniar hends. ‘iewaver, in 
1630 the Tute) issued s preclamatien denying the Spanish aec- 
eess te any sert ef scearn commerce in the grea, and dceclaring 
that neutral ships wauld be eenfisested if captured attenpt- 
ing te enter er leave the fpanish perte in Flanders, © 
Blecksdes were thereafter used with varying derrees sf success 
by ethers, including the English arainst ‘Napeleen's France, 
the Nerth during the Civil Yar, and in ether najer and miner 
eenfiicts. ©) 

A custemary blecksce, in order te be lersally bineing, 
muct be supperted aerd enferced by a eufficient number ef 
veseels to cut eff eneny ceommunicatiens and ts affeard a risk 
ef capture te Shirs attempting te pers threugh, or, a6 stated 
in Article 3 of the 1856 Declaration ef Yaris, “Bleekades, 
in erder ts be binding must he effective, thet is te sey, 


maintained by « ferce sufficlert realiy te prevent access te 


7Otheaten at $26, 
SC Celeabes at 715. 
Siid. at 716. 
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the csast ef the enemy." Wewever, @ bleckade remaics in 
ferce fer as lone as the cand! tiecns mecesserv fer its setab- 
lishment exiet and is net ended by 3 memantary interrurtison 
ef affectiveness.°2 
The feelsratien ef Lenden ef 190G, altheurk unratified, 
represented a mater cedification ef traditional bleckede law. 
It adepted the effectiveness requiresent «ef the Leclaration 
af Paris, 83 end added that the question ef effectiveness is 


Bl it ceclareé 


ene ef fect te be getermined by the ceurts. 
that # bleckade wae nat terminated by the withdrawal ef 
bleckadinre ferces due te inelement weather.©? It required 
that a bleckade be spplied impartially te the ehips of all 
natiens ,e° after declaration ef blockade, and arprapriate 
netice.°7 The declaration was required te be made by the 
blecksding pewer, er by naval autherity acting in the nome 

ef the vewer, and must set fert the date the bleckade beran, 
the feerrarhic limits, ans # peried ef grace in whie> neutral 
veegels may safely leave the area.c® Netifileatien was required 
te all affaeted neutral pevers end te leew) outherities, °° 


as the liability ef a neutral vessel te capture fer breach 


ef bleckade waa centingent en ber actual er presumptive 


G3 Article 2. 
bh Article 3. 
65 trticle 4k. 
86 brtiele 5. 
ET] trticle 4, 
PB kyrtiele 9. 

&9 frticle 11. 
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knewiedge ef the bleckade. © 


Hewever, a blecksd@ was net 
peraitted tea extend te neutral perts.?+ 

The feregeing discuasien ef the traditienal dectrine and 
its cedificatiens is indicative ef the custemary cen ept that, 
in erder te be effective, @ larmze muber ef shirs are reguired 
te maintain stetien near an enemy's ceast se as te prevent 
an attempted breech ef the blockade at any time. This eustem- 
ary aprreack is definitive ef the shert renre, er se-called 
"clese" bleckade.’” 

(>) Lene Range. It was perhaps inevitable that the 
advances in technology ef the twentieth century, including 
the advent ef the subaarine and the aircraft, weuld lead te 
the cencept ef the leng range, or distant, bleckace. Werld 
war I gave birth to this new develerment. Great Britain 
blecksded German eccuried Bealsium with a cambinatien ef mines, 


aireraft, and surface vessels.?- 


In addition, a British 
eruiser squadren eperated in the Kerth Atlantic, 10CO miles 
frem German perts, where it int-«rcented neutral traffic en 

the nerthern sea lanes.?" The majer inneavatien in this rerard, 
hewever, was the decisien ef the British gevernnent te roevent 
all cemmodities frem reaching er leaving Germany by the 


expedient ef requiring 211 ships carrying reeds ef either 





Article 14. 
See Brittin & Watsen at 1&4. 
Stene at 5CC, 
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enemy erifin er destinetion te deviate te Sritishk ports where 
the seeds were cunfisceted, even thrueh nar centrabomd. °° 
Neutral ebfectiens te these preceedings hinged no the trad tien- 
@l rreunds thet this “blecksde”’ was illegel since bec#use of 
the large area inveived it esuld cet be effectively saintained, 
and in adcitien, it ererated in effect as a bleckade of 
neutral perts, The British justified their resitien es being 
@ retaliatery departure frem existing blockade lav which was 
justified beesuse ef the Cerman actien in declaring tha 
waters surreunding the United Kingdem te be a war zene in 
which all sbhipring sight be destreyed 7° Regardless af the 
Justificatien, and deanite the breach with treditien, there 
ig ne Geubt that the British cersi¢ered their setien te be 
a bleckade.?’ 

werld War II again saw Britain, and France, put inte 
effect. siniler requirementa that geeds laden in Germany, er 
destined fer enemy delivery, must be discharred in allied 
perts, This actien was egain designated "retaliatery’. 9” 

The American submerine affensive against Japan in “erld 
Yar II, while lacking seme ef the attributes fer traditienge] 
bleckade since it was directed primerily erainst enemy 
shipping rether then inelucing neutrals, has en eceasien 





oe atone at 500. 
a mS at 5Cl<2, 
zy . at -6. See Colesbes at 72265, 
% Stere et. 540. 
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been referred to in these teres.” Bleckade” strategy called 
fer submarine strikes wiich waulcd completely intirdict 
Shipping te and fram the Jepanese meow, The effectiwmesa 
ef this eperatien can be meseured in the werds ef depents 
Admiral Newura, “Submarines initiaily cid srest demare te 
eur chirping, and later combined with alr attack, made ahip- 
ping very searee. 
The present United States pesitien as set Carth in the 
ye, @wilews ¢lesely the previsions ef the 


iSG? Lenden Dedleretion. >" 





sespite the pesitien ef seme writers that sybmarines 


13 
a@lerne cannet censtitute a bleckading itt." 4t dees net 


fellew that they are inherently imearable ef delng se. Any 


99 T. Peseae, United ‘tates Jubmerine Operatiens in werld 


War 17 169 (1949). The text reeds, Pharing the suxmer and 
eutemn ef 1042 the Pearl Harber submerines clamped and tight- 
ened « blecksce en the heme islands ef Japan «eo. Loaner before 
the Japanese strike, it had been evident te American naval 
leaders that @ submarine biseckade of Japan sheuld counter 
thet nation's plunge inte Werld Yar II." 


d. at 174. 
LG. at 183, 
eo pars. 632, 
-@leabes at 718-9 states, “The cenditions centemrlated in 
this checter aprly te the establishment af a blecksde at sea 
carried aut by surface men-af-war, They de net, herever, 
ude the ce-operatieon ef submarines or airereft in navel 
eparations altheugh neither of these twe arms eould, singly 
er jeintiy, be considered, in their present state of ceveler 
ment, as capable ef enfercing a real bleackade witheut the 
es ef surface warshire.” Accerd, in reeard te sub-~ 

| II] J.%. Garner, Taverna tional law & The Werld 
War 317 (T6Sc) whe states thet the Gerean actien gn 1015 ef 
deciaring a war zene could nar bars been « bleckade Geamure 
because, "...ne adequate nayel Carces were ctotienead off the 
ceeste ef Engiand te make it effective, its enfertcement veing 
left entirely te submerinesc,* 
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arpurmsent that there cenmmet be «4 Leeal Clechade be Subserine 
because @f their imabiiits te follew neree! practices re- 
earcding vieidt an® Besre> ie unrealistic in view ef the 
2enern practice reabecting the Oeatreetien ef mercer ant 
vwesseis.*©4 Tre enly valid timitation en the sanbearin 

ag an instrument for bleckaede weald appear te be the lie 
Mitatiens pleced sn subsarine enti-commerce warfare in 
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tienal Rules Sespectines Cam- 


invention is the mether ef necessity. Tis reverse 
Cliche becomes very applicable when euneidering the rele 
ef the submarine in commerce festruction. The early sub- 
Marines wit! their thin sculls ana puny cece gure were ne 
mate: fer surface vessels in a sheet-eut, er ramming 
Situstien, and their size and erew limitations ude tre 
furnishing ef prise crews, er tre embarking ef curvivers, 
practically impessible, tarning @ pregpective Lureet 
prier te attack breught the riey ef retaliation fres ether 
eneties summoned by wireless, Cwneequertiy, considerations 
of epersticnal neceseity required this new fee weapen to 
adept tactics wiieh everrede treditiensl met’ ace ef ware 


fare. 
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The medern submarine, altheugh a larger and mere durable 
ship than its predecessers, suffers frem manv ef the same 
deficiencies, frem the standpeint of rescue ane prize crew, 
an@d retaliatien ean new ceme by bemb er wissile elmest 
instantaneously. In view ef this, and ether facters, it is 
unlikely that the old rules will ever a cin be fellewed in 
practice. Other writers have expressed similar doubt as te 
the viability ef the rules in view of internatienal practice, °° 

One compelling reasen fer this viewpeint has been the 
shift in emrhasis frem attacks on an eneny's war machines te 
attacks en his war petential. Ecenerie chaes has cene to 
be recegnised as a legitimate belligerent end enc the sub. 
marine is recesnized as a mest effective means te ehtein that 
ena, °° 

Internatiensal lew can be said te reflect the prectice 
ef stetes. The prectice has been te abanden the traditienal 
rules as represented by the 1936 Lendon fretecel. In part 
this resulted because these rules were in effect a restatement 
ef earlier rules which had deubtful aprlicability te sub- 


marine warfare, and partially beeause ef the overwhelming 


necessity in medern cenflict te hasten victery by destreying 


105 Stwne ct 508 in discussing Admiral Deenitz's unpunished 
Vielatiens ef the Lenden Fretecel states, "It may well be that 
the future ef this part ef the law will be mere clearly Seen 
threugh the eyes ef the economist and the naval straterist, 
than threugh these of the lawyer er even the moralist." See 
Colombes at °22-0, 


106 See Stene at 599-602: 
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the eownemy sf the enemy. 

the latest autheritetive internrtisnal cecigien in this 
Srea was written at Surenbere. There the Tribupel declined 
te punish fdwiral DPeenitz, rese;nising teat bis ceomduet 
eorresrenéed with internstiens]l prectiecs. In view of this 
judgient, and the preetices which lend it suppert, it nay he 
cenciuded thet altheugh the Fratace] exists en paper, it 
dees net represent the international] law rerarding submerine 


warfare. 


ee 





Qeeasienal breaches ef a rule, net amounting te practice, 
de net sexs the rule ebsgelescent. By the very nature of man, 
it is unquestioned that the custemery rules regarding newel 
bombardment have bean vielated on eccasien curing past cenflicts, 
hewever, it epheare that the customary rules, permitting, as 
they de, c zreat desl of discretien in the area ef ailitary 
necessity, are capable ef being fellewed in mecern cenflicts 
ef a cenventienal nature. tewever, in this writer's epinten, 
a far mere serious flaw in a rule ef law exists, if it is 
imappiiceble te what is censider*é te be a@ new, but permanent 
factual situation. The existenve ef submarines, which are 
¢learly naval vessels, czpable of beabarding with leng ranre 
missiles ermed with nuclear warheads ia a fact, and fer the 
feresresble future, @ permanent ene which was ret conteaplates 
when the rules came inte exietence. in a tetal war enviren- 


ment, echerence te the ecustemary rules weuld be kighiy 
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unlikely, end frem the stendpeint ef natienal self rreserve- 
tien, prrhers impersiblie. 

Tt is therefere cineiucec thet the internetiaonel rules 
respecting naval betbserwwent ere presentiy viable in the 
eenventional sense, but rrebable future trends in werfere, 
combined with present petential, require & re-evaluetien of 


their overall anprlicability. 


3. X 





The cencept ef bleckad+ has been 6 part of custemary 
maritime law since at lesst 1564. Histerically, west ef the 
peried since has been cencernec with the shert renge, ar 
"clese" bleckade. Only in the twentieth century has the 
cencept ef the distant bleckade develaped threugh the usere 
ef the great méritime pewers. The custemary law, and 
subsejuent cedificatiens thereef, were cencerned eniyv with 
development ef international lew based en the traditienal 
cencert. The lene range bleckade, a child ef reprisal, is 
in dereratien ef the tracitienal dectrine, and its right te 
bear the generic title, “bieckade"”, has been challenged, 
frimerily because ef failures te respect the eustemery Pe Quire 
ments regarding neutral perts, and because of allered 
@iiitary ineffectiveness. Hewever, in view of the Flebal 
nature ef medern wars, it is likely that future practice will 
centinus te fever the new fern, regercless: of the peat ar hew 


it may be designated, since sesrenie effectiveness appears 


i bi 





now te be as valid a criteria ae any ether. in thle regard, 
irefeerer “auterneeht has stated in regrect te Twabture develope 
= d 107 
ment af the saencert: 
True viewed, neagures reruleriy and uniferniy. 
renegted in "ih successive wers in the fort 
ef reprisala and aiming aut the economic ise- 
lation ef the ernesing belligerent must de 
fexardedc ae develermenta ef the latent princicie 
ef bleckade, namely, that the belliserrent whe 
pesgsesse: the effective command af the see is 
entitled te derrive tis enpenent ef the uge 
thereof fer the purpese ef navisatien by his 
eon vessels er af cenveying en neutral vessels 
such g@eda a3 are destined te or eririnste 
fram him, 
Censidering the range ef the medern suclear submarine, 


amd ite Ginimal fueling requiresents,'*,. weil as the 
destructive carability demonstrated in twe serld bere by its 
cenventianal ancesters, there shoulé be littie deubt ef the 
ability ef the medern submarine te enferce future bleekedes. 
Objections te the pessiblie method ef enfercement must be 
tempered by a consideration of reneral international nracties 
teweria cemmerce destructien, which eppearr te have resulted 
in mew, if illedefined, intecnatieneal low in the grea. 

It is therefere scencluded that while the custemery rules 
may be viable in respect te the cencept ef traditienal 
bleeckades, they have, at the very least, been sup; ] emented 
by the rising ecencept ef the distant bleckade and are, in 
this respect, edselete, | 


107 3: 9 9 penhein's International “ew 656 (6th ed. BR. Vauterneeht 
es. 16a) 


Ss e@arly ae 196C the nuclear pewered Triter —- 1 ~ 2 
the aarth withent surfacing fer fuel, er etherwise. See 5 
Pewer 881 (2.B. Petter @ €C.W, Wiwits ed. 1°60) 
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Chapter TV 


frajectieon ef ruture Crends sf Tesisien 


A. Tetal Tar 

The decision-maker in future confiicte will fine himself 
faced with several eptiens ea te the cenduct ef the wer, 
depending en its tetality, and the nature ef the eneny, The 
geale fer which he may strive will be influenced by the 
military and ecenenic erientatien he must frustrate. 
Obvieusly a land pewer with little access te the sea will 
present few eprertunities fer maritime cemmerce attrition, 
but may well previde leritimate targets fer submarine, or 
ether, bembardment. If a gesl is ebtainable threuch ecenemic 
Ssersuasicn” rather then silitery annihilation, then the 
degree ef ferce required te reach the geal may f911 well 
within cenventienal ilisits. The very real danger thet a 
tetsl war situatien ceuld result in cemplete eliminatien ef 
the belligerents en beth sides will renefully deter the 
prespects ef such a cenflict. HNewever te strateriexully 
ignere the pessibllity ef such cenflicts invites disaster. 





Yeonemic paralysis is recesnized as 2 legitimate zeal 
in warfare and maacive destruction ef enemy cannerce achieves 
thet resuit. The decision-makers ef the raat, when faced 


with the cheice ef prelenred war, er pessible defeat, chese 
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te tip the scale in Sever of ailitery neceswitr, and by ses 
deing abrepaters the custeagry rules helding tre submarine 
te tre standards which eevern the cenduct ef surface were 
ships. The judgement st Ywretberz left the field even te 
the future with enly recent practice as a suide. 

With the choice ef weeapens new aveileble, ineluding a 
submarine arsenesl] far esurericr @ thw exieting in Werld bar 
Til, any glebsl eenfliet @f the future will be mere “tetai” 
then pest tetal cerfilets. Caencern will be directed te 
matienal survival and it is essily nestulated thet unrestrice~ 
ed submarine warfare, if deemed necessary fer survival, will 
be the rule, Practical censideratiens rerarding prebable 
destruction by retailatery weapons will preclude varning 
merchant veasels prier te attack, and the centinuing prebjens 
ef eizse and crew limitatiens vill militate aesinat. prize 
crews and the rescue ef survivers., Fumeniterian censaider- 
atiens uncer these cenditiens will net be lest, but by 
mecessity will be limited te precluding deliberate ft asti ty 
afainst survivers and, peesibly, te netificatien of their 
pesitien if the silitary situation cermits. 

2. leabsrdment 

The pest dees net effer the graphic guidelines in this 
area that wmoay be feund in respect te cemmerce deatructien. 
Puture decisions can enly be pestulated en the existeneea ef 


weapens whese megnitude and effectiveness can only be imepinad, 
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The permiseiveness ef the cuctemery rulseea in ellewing the 
Gestructien «ef nilitary eeisetives adiseent te uncefended 


cities relews prebless fer future decister ac te the derree 


prod 


ertitinacy ef the 


? 
, 2 


of legitimet> ceetruction sere than the 
tercet. The velidity @f the militery ebjective, in the 
geners: centext af the syereli eonfliet, ane the derree ef 
ferce reasensbly deemed meeceasary te acnempligh the aebisec- 
tive, will determine the lerality af the destructien. Tt 
is iikely, however, thet any enemy area heaving sithrer 
militery er ecenenie impertence will be censidered w valid 
ebiect of attack. 

Censidering the fgeners] cestructive petential of leng 


1? : 
10$ ene would @rree thet it weuld 


range fubmarine missiles, 
edvieusly be sesirable te warn the aencembatante in the 
terget zene prisr te attack. A surfaced, er submerced, 
sudmerine mizht well find thie requirement impessible since 
recie warninrs weuld excene it te immediate ceetructien. 

It. méy therefore be aesumed that ereratienal necessity will 
precluce wernings rrier te attack eriginating frem a sub 
marine in went operatienal situatiens, altheurh tris daes 
net precluce the pessibllity «f the warning erifzinating 
elsewhere. 


The cencert ef the lenge ranes, er distant, bleckade as 


169 Jt is estimeted that the Pelariea mirsile is capable of 
Galivering a «ne megaten werhead., See FE. W. Raléwin, Phe Yew 
Mevy $8-63 (1964). 
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anether @ethed af ecenemie fitritien ap-e@ers ta te well ef- 
trenched an an Agcect ef total warfesre, The subgering, 
Centrary te views previlusiy reecegnized, arrears te be on 
{desl weemen Purtrhering thia new ceneept. In view of the 
centinuing tren tewares sash cestructien ef caugerce ag an 
end in werfere, it is prejeeted that the decisien-aakers of 
the future will find it feasible te utilize the submarine 

te the fullest extent cemnstible with reesevirsed internat imal 


law. 
BRB. Limited sar 


Fear that lecal, er limited, eenflicte will accelerate 
inte asjer cenflicts aperates as & deterent te the expaneien 
ef belligerent ehbjectives. The peried subsequent te “erld 
War iI hss been warked By the exiectence of several of 
these peersrzpricaily eriented cenflicts. Thus far such cern~ 
frentetiens have been netable fer their lack ef reperted 
Submarine aetivity. This in keaping with the feet thet 
@ajer subssrines aetivity hae been experienced in the past 
emiy in these eenflicts whieh ecrreachad tetal dimensions. 
The paprtisl entrence ef the submerine inte this type ef 
warfare requires » cenaideratien ef its pessible rele, er 
reles, vartimlerly in view of the prebebility that enly in 
limited warfare situations can a true balance betreen 
humeniterien cemsideratiens end Gilitery necessity be Sne 
ticipated. 
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In limited war eitueriona in the future, it may be 
pestulated that the decisien-nekere will wske efferta te 
channel their efferts in such « manner @s te evelid retwhietery 
efferts that misht increase the scene ef tre cenflict. 
Censecuently, if it becomes necessary te utilize the sub- 
Marine te stifle a belligerent's flew ef commerce, it is 
probable that pelitical reality will necessitate ressenable 
ecempliancs with the cenventienal rules regaréing commerce 
deetructien. | 

2° Pembardment 

It may be essumed thet, in the limited wer cituetien 
pestulated ubeve, traditions! wespens and traeditiensl] rules 
weuld be favered fer naval bombardment. Such beabserdaent 
weuld lewicelly be linited te fire frem surface vessels 
rather than submarine launched missiles. GCaensidering the 
danger ef acceleration, decisien-mekers weuld be herdoreared 
te justify the utiligatien ef a ane) cer missile, end free 
the ataendpeint ef ecenemy, the use af a cenventienal sub- 
marine migsiie is uniikely. Cenerally speeking, the rele 
ef the subaurine in bembardaent may be esnsidered negligible. 
in the limited war sitvatien. 


3. Blockade 
Future limited wars prebably renresent the enly eccsesions 
when utiligatien ef the traditienal clese bleckade ceuld be 
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hapter 5 


Comparigen ef Puture Trends with Testulated Ceaig 





Havins exwnined beth the past and the future, it new 
eprears peasibie te compere the prebable ceurse of the latter 
with the bwausniterien gpeals previeusly pestuletes as being 


desirabie attributes ef submarine warfere,. 
A. Commerce Destructisn 


As an instrument ef cemserce destructien it arrears 
likely that the subsiarine will retain ite pre-eminence in 
any immediately fereseeable canfliet. The examnle ef the 
past indicates that in a tetal war situatien the custemary 
rules weuld net preveil., Unrestricted submsrine warfare can 
legically be exnected ta be the rule rather than the excertien 
Under such cenditiens it is likely that preventien ef 
wanecessary casualties, pretectien ef nencenbatante, and 
recepnitien ef neutrality will asain be secondary cansider- 
ations. 

There exists @ prebability thet in limited wars, linited 


a 


beth sa te reerrarhic area snd as te the nunbver of partici- 
pants, the gealis will be reslieed. Im such @ centext, 
belligerent.s weuld hesitete te yvielate « nerm which sight 
bring the wrath ef a pewerful neutral, shift the balance ef 
ef werld epinien arainet then, er acealierste the cerfliet 
beysnd desirsble properties. In additien, it is likely 
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that the eencent ef @ilitary necessity will net be as prese- 
ing in a limited wer where ultimete survival is net the 


{meediatea epncern. 
B, Bembardment 


In view ef the destructive capabllity ef the madern 
missile cerrving suomarine, the pessibility ef navel berbard- 
ment frem such vessels peses tremendeus preblems. The 
trawitienal rules raverning naval bembardwent erivinats®, 
and were cadified, when the deek zeunted cannen wes the 
principle wesren fer auch warfare. vith its linited range, 
and crenerslivy excellent aceuracy, the prebability ef such a 
wearen dsing axtensive demare outside & tarret area wae limite 
ed. There was, snd is, @ reasensble expectation sf realizing 
huuaciterien svesls while utilising this tyne ef wearen, 
asevunine that the exiating rules in this rerare are ebserved. 

In the absence ef a universally accerted ban on the use 
ef nuclear weapens the difficuity of echieving humanitarian 
ends in a future tetal wer situatien is ebvieas, 2% The 


extended ronre ef a Sissile brings within firine @ietance 


iic United Metions General /srembly reselutien 1653 (IVI) ef 
2h Sevenber 1961, declares the use of nuclear weapens te be 

llegal ané "eantrary te the spirit, letter and aims af the 

ited Vetiens”, and alse centrary te the rules ef internet jena) 
law and humanity. With the exce:tion ef the USSR, come of the 
majer pewers veted fer adertien ef the reselutien. For this 
ressen, end ethers, its binding ferce 1a Gue:tisnable. Fer @ 
diesecussien en tre effeet ef the resetnutien anc the pewer af 
the asseabl, te legislate, renereliy, 5.Y. \sameah, The 
Legal Sienifieanee ef the Jeclaratieons ef the Ceneral ‘ seombly 
ef the United Natiens 101-126 (1966). 
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tercetea wlich ecarnnet he seen, @niy caleulated. “ven the 
Sslizrtest Augean @r Geehine errer ceule reanlit in tetal 
destruction ef untarg*ted areas. im additian, a direct 


designated target is ne gusrantee af 


bona 


nuclear Pit en the 
safety fer the vergens er ~reperty withins range ef Glaeat, 


burn, er radiatien, 
G. Bleekade 


The examples presented in the past by perties te the 
twe tetsl cenflicts ef this century whe inneveted the long 
range bleeckade, wit! its attendant emphasis en near tetal 
destruction ef surface cammerce,indicate fully the ceuree 
that future tetal esnflicts asy be expreted te fellsw. 

Heavy reliance en the submarine tes enfereer bellirerent ete 
jeetives will raise the same fesues which were discussed 
under the peneral tapie ef cemmerce destrustion. In the 
@zinion ef thie writer, the submarine wil! shed ote & larger 
rele in any such future canflicts, Oppertunity te sebserve 
humsaiterisn prectices will be present, but euch rraetices 
will wnee arain be limited by the necessity which operations 


“will im:ese on the submerine cennander. 


Mii TF licks Te hark & U. ¥, Parnes, Sea fewer and its Meaning 
u vhere the range of the resent ieleris aleile 
is ae a being at least 2500 miles. 
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Chepter VI 


Lecemmendations 


‘, Reeenciliatien ef Future Trends with Testuleted Geals 

Assuming the validity ef the trends exanined, is it 
pessible fer internatienal society te recencile these trends 
in such a manner thst humanitarian seals cen centinue te 
be valid censicerations in submarine warfare, and if se, 
hew? 

It may be argued that « vigeureus enfercement ef the 
eld rules respecting cemmerce destructien, as represented 
by the 1936 Lenden Pretecel, weuld accemplish that end in 
this arez. However, a realist weuld be ferced te cenclude 
that the eld rules, if they were ever a valid statement of 
the internatienal lay in this area, died at the hands ef 
internatienal practice, and were buried at Nuremberg, It 
is an unfertunate truism that the bulk ef tenfercement™ ef 
internatienal rules in the war law area is accemplished 
after the fact ef vielatien at tribunals peandepadl, er in- - 
stigated, by victerieus belligerents, Future enfercement 
ef these rules weuvld require e tribunal infused with equal 
parts ef hypecrisy ang unreality. 

Internatienal prectice dees net appear te have ante- 
@ated the traditienal rules feverning naval bembardment. 


Time itself has accemplished this act. Enfereenent ef 


existing dectrine weuld cemcletely isgnere the vast teche 
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nelecical advances whic’ rencer guesticnable the apolica- 
bility of eenverticnal hupaniterian criterias. Recoemrnition 
ef the chanve coupled wit! realietic attesaots to meat the 
humanitarian challienrvs is a nere rations! course of action, 
The eceneert of the long-eraence blackade has rendered 
ebselets, eycert in limited situeticns, the traditional 
Sherte-ranre or “clase" bleckade, The eecanomsiec success 
Qnievyed as a result of the arrlicatieon of the new version 
indicates thst &@ttempts to arply tredjtional esncerte 
would be fruitless. The applicability of the submarine 
to the leng-ranre bliecksace peses imrertant rroblema in de- 
termining the permissible limita of submerine setivity. 
Two further courses of actien are open fer cengidera- 
tien, 1.¢., shandonment of the eubmarine as a wearen of 
war, or fermuletion of new and realistic rules for the 
conduct of subaszrine epsratiens in future conflicts. The 
peesibilities fear the success of the fermer gre remote, 
Past practice indicates the unlikelibeed ef cutlawirg tie 
use of an affective ailitary wearen by agreesent. Nermally 
tre reverse is trues whan eueb wearens are ressegsed by the 
wmajerity of the international community, or by the wore 
pewerful ef the petential hellisarentra, Tie has been 
de@erstrated in the pect by recernition of the high explo~ 
five stheii, chrapnel, and the terneda er leritimate 
weapons of war, and by the present *ailure ts effectively 


ban nuclear weapens, alticugh enly a handfal of netians 
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peasess them. ‘Accordingly, @ny atrenpt te dciecarr the sub- 
marine 48 @ waren Sfculd he regarded af rre-errained to 
fail. 

It resaains finally te determine whether new ceetrines 
ean be develepec wiie> will pervit waximun utiligetien ef 
the vubmsrine's petential as & weapon withert tetally ne- 
gating becsic humanitarian gwoals. As 6s preiise such rules 
Sheuld be formulated se as ts he applicable te esnditiens 
ef both limited anc total bellirerency. It is ratienal te 
presume that under the conditions visualized ae exiletine 
in future tetal conflicts, any cenfrentstion between 
necessity and humanit; will result in a péerameount consi-~ 
Geration ef the fermer. Unrealistic rules, as evidenced 
in the past, car enly lead to breaches, whic! in turn 
require only miner extension to become total disrerard. 
if any semblance of humanitarian order is ts be preserved, 
suc? rules, while maintaining sppertunities for mitigation, 
must be cacable <f aprlicatieon uncer tlhe sort extreme con- 
ditiens. 

The mest recent cedification sf rules rerserding eub- 
marine warfare sceurred in 1936. ules drafted in the 
early twentiet! century still have paper aut erity, at 
least in certain areas ef subsi@rine activity. Fven earlier 
custenary cectrines predeminate. Clearly the time tas cere 
fer an international body te re-evaluate the existing 


Stancards. It is subsitted thet the follewinr is &@ reae 
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acceptahie *oetrine sf cubmerine werefere: 


HULES PEASAQTIAG CONPECT TOWARD? SURFECE VERGE 
(lj It is reeapgrised that submarine vessels, bee 
eause of peculiemiiior in cesien, censtructien, 

ane operating environment, are not inherently 
subject te the pules of internetiens! Lew whie¢ 
gevern the cenduct ef surface warships. lewever, 
im the conduct of warfare era’net Here ant vessels, 
commanding officers of submarines shull make every 
erffert, net icecensistent rit? the sefetyr of their 
command, er the eompletiaon ef their assiened mige 
Sien, tc incurs the well-being of the crew ard 
passensers of the vesse! uncer atrack.. 


2} Swer efferts way, in apolicable situations, 
include verwittine tre ecrsew and passerrers of a 
tarrvret vessel te: sbhanden s ip prier te attack; 
Signalling the pesitien of surviyerr to pot ert? al 
rescuers: taking weunced er able badied survivors 
en heard the submerine veesel; previdinge Peedenurfe 
er medical supplies te survivers aflest, and such 
other humaniterian concuet 22 the command’ng ef ficer 
may deem acvisable uncer the ciremmetaences of bis 
eperstional cemmittrents, 


(3) Under ne clreumatances way the cemmand'ing officer, 
er erew of a submarine, take deliberate agrreesive 
action arzainat the survivers of a deetrayed veseel, 
unless suc’ survivere commit aets whic’ endenrer the 
safety of the subsarine er crew. 


(4) Vessels clearly designated es bespital ships, in 
accerdance with the previeions of tnternaticonal law, 
shall net be subteeted te attack unless euch vegeels 
have abancdened their medical fumetion in faver of 
military pursuits. 


The fellewing prepesal fer rules reverring naval bom- 


bardment will be seep te be an adaptation of thers 
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RULIS APSPTOCTING NAVAL BOMBANEMONT 


(1) The ters bembardment as used herein der sot.as 

the use ef any to pe ef projeetile fired er launehdd 
by surfsee or submarine veerelse at terrestris] ter- 
ges. 


(2) All enesy inetelletisns of a military nature; 
tenperary or permanent ¢cencentrations af treens, 

equipment, anc supriies, anc inecustrial cites en- 
gaeed in the sanvfercture of war material, say be 

censidered lesitimate targets. 


(3) Any cestrauction of eclties, towne, villeges, or 
arrieultural areas not justified by nilitary necege 
eit. is pretibited. Such areae will not be hbembardead 
unless leritieste tarrets are present and cartare of 
sueh targets by own or allied foerers is nat feasible. 


(i) Whenever a desired objective aay be obtained by 
utilization «f cenvertisnal weapens, 6% orresed te 
nuclcer devices, such weavens will be utilised, 
Siarle expedianey will net dictate the ehoiee of 
wea pons. 


(S} If the utilizstien of nuclear wearens is ree 
quired, a weapon will be ec eager which will aceenplish 
the mliitery objective with the least ressible direct 
anc incidental nuclear consequences te the lecal 
pepulace, 


(6) Knewn concentrations of nencembatants; mecical 
estadiiahmente and units; religious, Aisterical, and 
educational institutiens will nat be made the celi- 
berate object of any bemburdeent. 


The fellewing sugrested rules are considered to he of 


general application in the reriae ef bleckade: 


PUL S FROPECTIVO RLOCK ADE 


(1) The term bleckade denetes a bellicerent action 
ésainst an enemy, or enenies, calculated te intercier 
the free flew of saritiane cemmerce te or from the 
rerts of sueh enemy. 


(2) & bleckade is net effective until the bleckadine 
party bas given netics to other interested parties 
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statine the commencement tate of the gecticn, 

the ceorraphic limita wf the blechede, and 

anticipated meaguree te enforce the bleckade. 

& grace peried fer the withdrewal ef effected 

sipping may be ceelarec. 

(3) A bleckade may be enforced arainet a1) per- 

ties baving netice by aircraft, anc surface and 

Subesurfaeee warahipe, subject, rewever, te in- 

ternational law geverning the conduct ef sueb 

aircrait anc veacelis, 

(4) Toa be binding on all the parties, a bleeckade 

must be diligently erfereed by the bleexkading 

party. 

(5) & bleckade reugine in effect until withcrewn 

er until the wilitary cefeat of the blockading 

perty. 

The foregsing, wille net effered ev a ranacea for 
the ilis effliieting internetiongl law in wartive, bhope-~ 
fully effer esurses of canduct whieh carn be reeliatically 
applied to sperational submerine cenditians, wiile still 
retaining eppertunitias fer the effectuation of humeni~ 
tarisn seale in wartime. It is firaly believed that the 
el@ rules sie.uld be discerded, since ait’ eugh they may 
offer seme utilitv in the liwited war situetien, a rule 
whie’ is applicable te enly thet situetion can be of 
little value to the decisiern-saker faced with a tetal 
eenflict. 

While the sugeested rulea in some aepects represent 


a surrender ef elder, acre }umane concepts te the barab- 
ness of eur technelcricai are, it ie believes ther they 


alse represent @ necessary ster Sarwar? whieh wil) prevent 
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the raying of lic service to teetrines wric? fail tm ace 
cerd with either lesal practice sr nuclear fact und which 
ean eniy res.it in their ca@riete diegresare when necessity 
Gictates,. It is a ge art anc eeey rter fren digregar? of 
ene euteoeded cencert, rerardless of the arparent juetifi- 
cation, te aisrerard of all leral concepts, ne matter how 
valid. 

Ver at ite best will ebvieusly never be humene, and 
eiferts te ceapletely bumsnize conrflict are ceemed te 
failure. Vowever, 2 cunsideration ef the number o«f 
threatened lives in sedern violenee increases the urerenecy 
ef framing rules wich will, within the leeway ieft by 
military urgency, couferm te the dietates of humanity. 
The immediate task required ic the regulation ef naval 
warfare, fren the standpeint of the subsarine, in such 
a@manner thet the utility of the submarine, its need fer 
Surprise anc secrecy for safe and effective aperation, as 
well as the claims ef neutrale and noneembetante te In- 
munity anc tre overall demands ef humanity, can be 


eensicered and 2 balance ebtainegd. 
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